
STATE OF NEW YORK
STATE TAX COMMISSION

In the MatLer of the Pet i t ion

o f

Alan & Laura Moss

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax Law

for  the  Year  !972.

Atr'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Decision by cert i f ied mai l

upon Alan & laura Moss, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof j -n a securely sealed postpaid wrapper addressed as fol lows:

Al-an & Laura Moss
180 Riverside Dr.
New York,  NY I0A24

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

a
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STATE OT NEW YORK
STATE TAX COMMISSION

In the Matter of the pet. i t ion

o f

Alan & Laura lloss

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for the Year 1972.

MFIDAVIT OF UAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
7th day of July,  1980, he served the within not ice of Decision by cert i f ied rnai l
upon Bernard Rabin the representative of the petit.ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Bernard Rabin
zJ,Lt  White plains Rd.
Bronx, NY 70462

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the
united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t ioner.

1
Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

7..a



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Jul-y 7, 1980

Alan & Laura Moss
180 R ivers ide  Dr .
New York, NY 10024

D e a r  M r .  &  M r s .  M o s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6ga of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of Lax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner t  s  Representa t ive
Bernard Rabin
2111 [ ,{hi te Plains Rd.
Bronx, NY 10462
Taxing Bureau' s Representat ive



Pet i t ioners ,  A lan  Moss  and Laura  Moss ,  180 R ivers ide  Dr ive ,  New York ,  New

Yotk 70024, f i led a pet. i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1972 (Fj .Le

N o .  1 5 7 0 9 ) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  74 ,  7979 a t  9 :15  A.M.  pe t i t ioners  appeared by  Bernard

Rab in ,  Esq.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Pat r i c ia  L .

Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUE

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIAN MOSS and IAURA MOSS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the year
r972 .

Whether pet i t ioner,

sa le  o f  rea l  p roper ty  a t

DECISION

Laura Moss, may value a mortgage received from the

i ts  fa i r  marke t  va lue .

f i led New York State

on which Alan Moss

o f  $ 3 3 , 0 8 9 . 0 0  o n  t h e

pet i t ioners  f i led  an

the sale or exchange

and included in Laura

FINDINGS OF FACT

1.  Pet i t . ioners ,  A lan  Moss  and Laura  Moss ,  t ime ly

combined income tax resident returns for the year lg7T,

reported, as income attr ibutable solely to him, a gain

sale or exchange of capital  assets. In November ,  1975

amended combined return, wherein the $33r089.00 gain on

of capital  assets was removed from the husband's income
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Moss 's  income.  The amended re tu rn  sought  a  ne t  re fund o f  $328.28 .

2. 0n JanuarY 16, 1976, the Incorne Tax Bureau issued a Statement of

Audit  Changes to pet i t ioners wherein the gain on the sale or exchange of

cap i ta l  asse ts r  as  repor ted  on  the  amended re tu rn ,  was  inc reased f rom $33r089.00

to  $43 '983.50 .  Due to  the  inc rease in  cap i ta l  ga ins ,  the  20  percent  long- te rm

cap i ta l  ga in  mod i f i ca t ion  was a lso  inc reased f rom $6 1475.00  to  $8 ,653.70 .  The

Statement of Audit  Changes also computed a modif icat ion for al locable expenses

pursuant Lo sect ion 615 (c) (a) of  the Tax law and a minimum income tax t iabi l i ty

on  i tems o f  tax  p re fe rence.  Accord ing ly ,  on  Apr i l  12 ,  1976 a  Not ice  o f  Def ic iency

was issued to  pe t i t ioners  fo r  add i t iona l  tax  o f  $6 ,939.18  p lus  in te res t  o f

$ 1 ' 5 5 7 . 0 1  f o r  a  t o t a l  d u e  o f  $ 8 , 4 9 6 . 1 9 .  T h e  t o t a l  d u e  a s  s h o w n  o n  t h e  N o t i c e

of Def ic iency was reduced by the overpa)rment due by the husband total ing

$ 4 , 2 5 3 . 4 8 ,  l e a v i n g  a  b a l a n c e  d u e  o f  9 4 , 2 4 2 . 7 1 .

3. Pet i t ioner,  Laura Moss, sold property she owned located aL 249 Central

Park  West ,  New York ,  New York ,  in  June,  1972.  She rece ived a  ne t .  sa les  p r ice

o f  $ 1 7 1  , 7 7 7 . 0 0 ,  w h i c h  c o n s i s t e d  o f  $ 1 0 6  , 7 7 7 . 0 0  i n  c a s h  o r  i t s  e q u i v a l e n t  a n d  a

second mor tgage no te  v / i th  a  face  va lue  o f  $651000.00 .

4. Pet i t ioners reported on both their  or iginal  and amended returns the

second mor tgage no te  a t  a  fa i r  marke t  va lue  o f  $43,000.00 .  Pet i t ioners  contended

that this mortgage note was properly discounted pursuant to Internal Revenue

Code sec t ion  1001 (a )  and (b )  .

5.  The Audit  Divis ion contended that the second mortgage note should be

repor ted  a t  i t s  face  va lue  o f  $65,000.00  s ince  "We do no t  have su f f i c ien t

information to determine the basis for evaluat ing the mortgage in quest ion at

$43,000 .  oo"

6. At the hearing held herein

in the form of expert testimony to

, pet i t ioners produced creditable evidence

substant iate that the fair  market value of



the  second mor tgage no te  was $43r000.00 .

7. Pet i l ioners tendered no argument or evidence to refute the sect ion

6t5(c ) (a )  mod i f i ca t ion  fo r  a l locab le  expenses  or  the  min imum income tax  on

i tems o f  tax  p re fe rence.

CONCTUSIONS OF I,AW

A. That pet i t ioner Laura Moss may use the fair  market value of the

second mor tgage o f  $43,000.00  to  de termine any  long- te rm cap i ta l  ga in  tha t  she

may have.

B.  That  the  sec t ion  615(c ) (4 )  rnod i f i ca t ion  fo r  a l locab le  expenses  and

the minimum income tax have been properly asserted; however,  they must be

recomputed pursuant to the reduced long-term capital  gain provided for in

Conc lus ion  o f  Law "A" ,  supra .

C. That the Audit  Divis ion is direct.ed to recompute the Not ice of Def ic iency

based on Conclusions of Law I 'A' '  and rrBrt  '  Lhat the recomputed def ic iency is to

be reduced by the overpayment due the husbandl and that,  except as so granted,

the pet i t ion and claim for refund are denied and the Not ice of Def ic iencv

aga ins t  pe t i t ioners  i ssued Apr i ] - -  72 ,  7976 is  sus ta ined.

Albany, New York

JUL 0 7 1980
COMMISSION

ISSIONER


